NO. D-1-GV-08-000050

& ABSTRACT COMPANY, INC.,

THE STATE OF TEXAS, § IN THE DISTRICT COURT OF
§
Plaintiff, §
§
V. § TRAVIS COUNTY, TEXAS
§
WEBB COUNTY TITLE §
§
§
§

Defendant. 20157 JUDICIAL DISTRICT
FIDELITY NATIONAL TITLE INSURANCE COMPANY'S BRIEF IN SUPPORT OF ITS
MOTION FOR RELIEF FROM INJUNCTION AND AUTOMATIC STAY AS TO SPECIFIC
CLAIMS, TO THE EXTENT SUCH CLAIMS ARE COVERED BY LIABILITY INSURANCE

TO THE HONORABLE JUDGE OF SAID COURT:

FIDELITY NATIONAL TITLE INSURANCE COMPANY, Movant, submits its Brief in
Support of its Motion for Refief from Injunction and Automatic Stay as to Specific Claims, to the
Extent Such Claims are Covered by Liability Insurance.

Factual Background

1. Movant Fidelity National Title Insurance Company ("Fidelity”) and Defendant
Webb County Title & Abstract Company, Inc. ("Webb County") were the parties to a Texas
Issuing Agency Agreement dated March 1, 1996 (the "Agency Agreement”).! Under the Agency
Agreement, Fidelity served as a title insurance underwriter, and Webb County served as a title
insurance agent, for the purpose of issuing title insurance policies in Webb County, Texas. The
Agency Agreement expressly provided that Webb County would reimburse Fidelity for any
"Loss" (as defined in the Agency Agreement) suffered by Fidelity as a resuit of Webb County's
negligence in, among other things, "handling of funds." The Agency Agreement required Webb
County to carry liability insurance with specified limits of liability from which claims by Fidelity
and others against Webb County based on negligence could be satisfied. The Agency

Agreement Was in effect-at all material times, until it was cancelied by Fidelity in late 2007.

! A copy of the Agency Agreement is attached hereto as Exhibit A.
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2. In October 2007, Fidelity filed suit against Webb County in Cause No. 2007 CVF
001908 02, styled Fidelity National Title Insurance Company v. Webb County Title & Abstract
Company, in the 111" District Court, Webb County, Texas (the "Lawsuit").? In the Lawsuit,
Fidelity alleges that Webb County was negligent in the handling of funds in transactions
involving policyholders named Naverette, Aguirre and Garcia and seeks to recover damages
from Webb County in connection with those matters.

3. The claims by Fidelity that are the subject of the Lawsuit are covered by
Miscellaneous Professional Liability Insurance Policy ECN 629109 that was issued fo Webb
County by Axis Surplus insurance Company and administered by Media/Professional Insurance
Company (the “Policy”).® The Policy is a “claims made” Policy that covers claims first made and
reported during the period March 8, 2007 through March 9, 2008 (the “Policy Period”). The fimit
of insurance coverage for each Wrongful Act (as defined in the Policy) is $1,000,000. Fidelity
filed the Lawsuit during the Policy Period and thereby made the claims stated in the Lawsuit
during the Policy Period. By letter dated January 24, 2008, Fidelity presented an additional
claim to Webb County.* The insurer has engaged attorney Kenneth A. Valls (“Valls”} of the
Laredo law firm of Wilson, Trevino, Freed, Valls & Trevino LLP to represent and defend Webb
County in the Lawsuit. Valls has appeared on behalf of Webb County in the Lawsuit.®

4, To date, the Special Deputy Receiver has been unable to identify any claims
other than those asserted by Fidelity that implicate the Policy. The Policy Period has expired,
such that any claim presented after March 9, 2008 would not be covered by the Policy.
| 5. On January 11, 2008, The State of Texas filed suit against Webb County in this

action. On the same day, this Court entered an Agreed Order Appointing Liguidator and

2

. A copy of Plaintiff's Original Petition in the Lawsuit is attached hereto as Exhibit B.

A copy of the Policy is attached hereto as Exhibit C. Counsel for the Special Deputy Receiver has agreed
that this is an accurate copy of the originat Policy.

A copy of that letter is attached hereto as Exhibit D. The Liquidation Order (as defined in paragraph 5) was
entered before Fidelity could amend ifs petition {o include this claim in the Lawsuit. If this Motion is granted, Fidelity
W1§E amend its petition to include this claim in the Lawsuit.

A copy of Defendant's Original Answer is attached hereto as Exhibit E.
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Permanent Injunction (the "Liquidation Order"). The Liquidation Order placed Webb County into
liquidation under Chapter 443 of the Texas Insurance Code and appointed the Commissioner of
Insurance as Liquidator of Webb County. The Liquidation Order also contains a permanent
injunction which, by its terms, enjoins Fidelity from, among other things, making any claim or
prosecuting any action against Webb County. The injunction, therefore, has the effect of
enjoining Fidelity from pursuing the Lawsuit. The Liquidation Order further confims the
existence of an automatic stay which prohibits actions against Webb County or its property.
Thus, the automatic stay also has the effect of staying the prosecution of the Lawsuit by Fidelity.
Relief Sought

8. Before the Court is Fidelity's Motion for Relief from Injunction and Automatic Stay
as to Specific Claims, to the Extent Such Claims are Covered by Liability Insurance (the
“Motion’). By means of the Motion, Fidelity has requested that the Court lift the permanent
injunction and the automatic stay provided in the Liquidation Order, for the sole purpose of
allowing Fidelity to pursue the claims it has asserted in the Lawsuit, to the extent (and only to
the extent) that such claims are covered by liability insurance. In this connection, Fidelity
acknowledges that it will not be entitled to pursue collection of any judgment it might obtain in
the Lawsuit from the assets of Webb County and that it must look exclusively to insurance
coverage to satisfy any such judgment. To be clear, the action would continue against Webb
County in name only, would be defended by the insurer and would not seek recovery from any
source other than the kability insurance provided in the Policy.

Grounds for Relief

7. The goal of Chapter 443 of the Texas Insurance Code is to "protect the interests
of insureds, claimants, creditors, and the public generally ...." TEX. INS. CODE § 443.001.
Granting Fidelity's requested relief will not jeopardize these interests and, in fact, will further

these interests by providing relief to Fidelity (which is a “claimant”) in connection with Webb
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County's mishandling of funds in transactions involving policyholders named Naverette, Aguirre
and Garcia (who are “insureds”).

8. Generally speaking, equitable stays in receivership actions are based on the
same principals of an automatic stay in bankruptcy. The equitable stay is designed to protect
the receiver from competing judgments for the same assets that are in the custody of the court.
An order lifting the injunction and stay and allowing Fidelity to proceed against Webb County in
name only, in order to pursue the liability insurance, will not impact the receivership.

9. Chapter 7 bankruptcy under the United States Bankruptcy Code is analogous to
a liquidation proceeding under Chapter 443 of the Texas Insurance Code, and cases decided
under the Bankruptcy Code provide support for the relief requested in the Motion. Bankruptcy
courts routinely entertain and grant motions for the type of relief that is sought by Fidelity in the
Motion. See, e.g., Matter of Holtkamp, 669 F.2d 505, 508-509 (7th Cir. 1982), Owaski v. Jet
Florida Sys., Inc. (In re Jet Florida Sys., Inc.), 883 F.2d 970, 974-75 (11th Cir. 1989) (per
curiam'); First Jersey Nat! Bank v. Brown ( In re Brown), 951 F.2d 564, 570 (3d Cir. 1891);
Green v. Welsh, 956 F.2d 30, 34 (2d Cir. 1992); In re Greenway, 126 B.R, 253 (E.D. Tex. 1891)
(Beaurnont Div.); In re Fowler, 258 B.R. 856 (E.D. Tex. 2001).

10. The purpose of the stay under section 524(a) of the Bankruptcy Code is fo
prohibit the collecting of a debt as a personal liability of the debtor. In re Jet Florida Sys., Inc.,
883 F.2d at 974. When an insurer is liable for the debtor's torts, however, this liability is only
"personal” to the extent necessary to sustain recovery against the insurer, not the debtor-
insured. Id. "The debtor is not prejudiced by exposure to the liability claim because '[tlhe
Debtor and his property are not subject to any risk and maintenance of the suit does not
frustrate the policy of the Bankruptcy Code ... ." [d. (citing Wimmer v. Mann ( In re Mann), 58

B.R. 953, 958 (W.D.Va. 1986)). Likewise, the maintenance of Fidelity's suit against Webb
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County to pursue the liability insurance does not frustrate the policy of the Texas Insurance
Code.

11. In re Jet Florida Sys., Inc. also recognized the practical and economic reality that
the insurance company will be required to defend any suit allowed to move forward. /d. at 876
(citing Holtkamp, 669 F.2d at 508-09). This Court is not required to speculate as the Eleventh
Circuit did because the insurer has already acknowledged the existence of the Policy and has
engaged attorneys, at its expense, to represent and defend Webb County in the Lawsuit.

12. The Second Circuit took the In re Jef Florida Sys., Inc. decision one step further,
holding that even a discharge in bankruptcy will not prevent a creditor from seeking relief
against a discharged debtor's insurance company. See Green v. Welsh, 956 F.2d 30, 34 (2d
Cir. 1992). The Green court cited no less than thirteen decisions from across the country
holding that a discharge injunction does not bar a suit that seeks o proceed against a
discharged debtor only for the purpose of recovering against an insurer. /d. at 33-34. The
purpose of the bankruptcy laws, and § 524(a) stay, are merely aimed at protecting the debtor,
and these principles will not preclude a suit tailored solely to determine the debtor's liability as a
precondition for recovery against the debtor's liability insurer. /d. at 34 (citing /In re Jet Florida
Sys, Inc., 883 F.2d at 972).

13. Both the Second and Eleventh Circuits have noted the important policy rationale
that the discharge and stay rules were not designed to immunize third parties such as insurers
who may be liable on behalf of the debtor, and that "the insurer should not gain a benefit that
had not figured in the calculation of the premium for the policy.” Id. at 34 {(citing In re Jet Florida
Sys, Inc., 883 F.2d at 975).

14. The Eastern District of Texas has adopted the rationale of the Eleventh Circuit in
In re Greenway, 126 B.R. 253 (E.D. Tex. 1991). There, the Bankruptcy Court lifted the

automatic stay to allow the continuation of pending state court litigation seeking to establish the
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debtor's negligent operation of a motor vehicle belonging to the Debtor's employer. /d. at 253.
The Debtor was ultimately discharged. /d. at 254. The Debtor's employer and its insurance
carrier alleged that the Debtor’s discharge absolved liability in toto and that the suit could not
proceed. Judge Sharp disagreed, holding that as long as the plaintiff pursued the discharged
debtor in name only, per its order on motion to lift stay, the suit could proceed against the
empioyer and the insurer. /d. at 255.

15.  The granting of the Motion will potentially allow Fidelity to satisfy the subject
claims from the insurance coverage that if required Webb County to carry under the Agency
Agreement. The granting of the Motion, however, wiil not interfere with the orderly hiquidation of
Webb County under the Liquidation Order and will not cause the Liquidator to incur any
expenditures of time, money or other resources that he would not otherwise incur.

Prayer
WHEREFORE, PREMISES CONSIDERED, Fidelity prays that its Motion be granted and

that an appropriate order be entered.
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Respectfully submitted,

MUNSCH HARDT KOFF & HARR, P.C.

By:

D. Ronald Reneker
State Bar No. 16770000

3800 Lincoin Plaza

500 N. Akard Street
Dallas, Texas 75201-665¢
Tel:  (214) 855-7500
Fax: (214) 855-7584

Richard J. Riley

State Bar No. 24033121

MUNSCH HARDT KOPF & HARR, P.C.
One American Center

800 Congress Ave., Suite 2900

Austin, Texas 78701-3057

Tel:  (512) 381-6100

Fax: (512) 391-6149

ATTORNEYS FOR PLAINTIFF

Certificate of Service

| hereby certify that a true and correct copy of the foregomg Br:ef has been sent via e-
mail to all persons and entmes on the Special Deputy Receiver vige list where e-mail
ers, on this 18"

day of August, 2008.

D, Ronald Reneker
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This Agreement is made this f . day of m{lcf(’ ,1’\— . 1988, by and
hetween FIDELITY NATIONAL TITLE INSURANCE COMPANY, an Arizona cotporation (the
"Company”) and Webb Counfy Tifle & Abstract Co.; Int., a Texas corperation (he "Agent')
{eollsctively, the “Parties™). i consideration of the mutual benefits accruing, and subjact 16
the terms and conditions hereof, Company appoints Agent 2s @ non-exciusive title insurahce
agent for the sole and limited purpose of issiling the Company's: (i} fitle nsurance
commitments, interim construction binders, endorséments and title instirance policies, each
Being in the form promulgatéd hy the Téxas Depattment of [nsuranics! dnd (if) other Texas
Depattment. of nsurance protugated forms whereby Coripany agsumes liability to an
inistiredl of proposed insured {items “I" and "I are hereinafter coliectively referred to as the
"Title Assurahces™). The Tille' Assuratices shall be issued only In Agent's Territory as
folows:

webb County(les)

On any Title Assufanté which has liability iy excess of $2,000,000.00 {the “Risk

Limit"), Agent shall fitst obtain Gompany’s written approval prior to issuing the Title

Assurance.

*

1. Ageit shall fecefve and process applications for Tile Assurances: (i} in
corplance with the Basic Manual; (8} i conformity with usual and customary Texas
prastices and procédures; {{il} in accordance with generally accepted prudent
underwriting principles; and (iv) in compliance with the manuals, instructions, and
bulleting of Company from time ¢ time given to Agent.

Z With respect to a Title Assurance to be Issued by Agent, the Agent shall
promptly notify Company if Agent becomes aware of any: (i) limits imposed on’
Company's policy liability retention; {if) requirement for relnsurance of coinsuranece;
anvd/or (i) specific instructions concerning reinsurance.

3. Agent shall miaiitain 4 Policy Register (the “Policy Register”) evidencing: {i)
the dishosition of all premium bearing Titlé Assurances; and (i) the Agents file
rumbsar, pilicy number, date uf"_is;-:}m;, name of ingiired, amount of policy, premitm
charged, aid shortrefe nce fo the description ahd insured. A legibile copy of the
Policy Register shiall be tendered fo Sompany upén terniination of this Agreement ar
at any time as reqoésted by Company.

4, Agent shialf, st &l tirmes 4dnd in all aspécts of this Agreement, comply with all

féderai,;siate. and. local: [i) lawsy (il) statutes; (il) ordinances; {iv) rles; andfor {v)
regulations.

A
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5. Agent shall maintain its license, and any applicable permits, and shall submit
to Company evidénce of reneiwal of the Agérd licenss. under Article 8.36 of the Code.

B. Agent shall .obtain Company's prioy appmval where funds are 1o be held
under an éscrow dndior mdemmiy agresiviont v orderfo facilitdte the ssuance of &
Tithe Assurance: (i) without exceptionto 2 specsﬁ:: defect, lien or encumbrance; or, {ii}
with expreéss insurance (mdef Procedural Rule P-39 .of the Basic Manual; or (i) to
insure around pursuarit to Procedural Rule P-11 of the Basic Manual The funds and
property held under any such escrow andfor indemnity agreement, together with the
ofiginal documents evidencing the escrowfindemnity, shall be transferred to
Company on request of Company.

7. Agent shall keep safely and segregated, in an FDIC insured escrowffrust
account, all monies that may be ebbrusted to Agent by Company, or others, in the
course of: (I} Agent's business operations; and {ii} the issuance of Company's Title
Assyranices hereunder. Agent shall exercise a fiduciary duty with respect to the
awners of the funds se déposited. Agent shall be salely liable for any and all losses
affsing by reason of Agents lmiproper; unatithorized, reckless of premature
disbursement of dny escrowed funds.

B.

1. Agent is nat, and shall not be, an agent of Comhpany other than; (i) ag a Title
tnsurarce Agent as defined in Articie 9.02{f) of the Code; and {ii} for the limited
purposes sef forth heréin,

2. Agent shall not, witheut the prior written approval of Company's corporate
undaerwriting depatiment:

4. Accept servicy BE process it pehalf of Company.

b. Intur depts in the ndne of Gcmpany,

. ‘Issue afty Title: Agsurance in a Fability amount in excess of the stated
Risk Limit.

d. Commit Company 16 insure:

{1} Ariy risk involving a title where Agent has knowledge: (i} that
a dispute exists; or {if) of risks, adverse claims, or questions of tifle
known in the community.

{2} Any Extra Hazardous Risk as set forth In: (i) this agreement;
or (i) the Company's bulletins and instructions provided to Agent; or
{iHi} other manuals, in comtnon usage. A Title Assuranice shall not be
construed as insurlng an Extra Hazardous Risk if an exception for the
Extra Hazardous risk Is contaiied in the Title Assurance.

& Receive any’ furids, or receipt for funds, in the aame of Company
imlmﬁfng, bat not limited o o8 row furids, seftfement funds or
closiag funds 1Ag¢mt ‘Shiall v ¢ funds solely i Agen’c‘s own namey.

f. Usa {Icimpany s name.in:any ‘manner inconsistent with the terms and
cenditions-of this Agieement.




9. Issue any Title Assurance on land in which Agent, or any Agent
Affilintes, have an Interest,

RESPONSIEILITY OF COMPANY

A, Company shall furnish to Agent, without cost, the currently promulgated
forms of Title Assurances which Agent is authorized to istue hereunder,

B. Gompary shall prowde Agent with any relevant Company manuals,
grideswiiting bulleting, andfor instructions which may now or hereafter be issuetd by
Company.

c. Company ghall be responsitile for remifrtmg payment of all prentfom taxes in
accordance with Ariwie 4,58 of the Code and midintehignce fess in accordance with
Atticle 9,45 of the Cods.

B, Company shill determine all (e Wsuranee risk assumption questions
submitted by Agent,
E. Company shall arrange for refnsurance when necessary but only to the extent

such refrisurance is reasonahly avaitable,

F. In accerdance with the Basic Manusl and Code, Company shall furish its
fhsured Closing Service Létter to each of Agent's qualified customers requesting
insured closing coverage.

COMPENSATION
A, Agent shail remit to Corpany & percentage of the grogs prémiums as set

forth in Procedural Rule P.23 of the Basic Manual. Agent shall hold Company's
percantage ofgrass premtiums in trust, &g a fiduckary for *!:‘rr.v;rm:;mgfT uritit such time as
such remitiances dreregelved by Company.

B, o fater than the f'ﬁ:eenth {15th} day ‘of the sécond month, following the
riionth in which the | premiam is ﬁot!ected Agent shaﬁ {:} subriit to Company copies,

‘Wlfﬁ premlum charged' et farth therean, of all premium beafing Title Assurances

| armonthy (i) remit in #reordance with Rate Rule
R-2 of the Basic Warual; and (i) return all spofled, oﬁm!ete ot canceled Title
Assiirances accumulateﬁ durmg that catendar month, -

ALLOCAT N OF LOSSE

A. i1 the event that a Loss sustalned of incuréd for a3 matfer arising under this
Agreement resulted or arose from  the negiigent or willful or reckless
conduct of Agent or Agent Affifiates, then Agﬁnt shall reimburse Company
for the Loss, The instances where Agent shalf be #iable fo Company under
fhis subparagraph shall Include, without Fmitation, the following:
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1. Faitisrs of Agent to comply: () with the terms amd conditions of this
Agreemant; o {I) with the mbnuals, underwriting bulletins, andfor
instructions given to Agent by Compaiy.

zZ, lssuahce of Tiths Assuranses which contain emors or omissions
which could reasanabiy have been detectéd by Agent from the: convmitment,
exariner's report, title search packet, or abstragt,

3. Losg drising from escrow or Non-Title Assurance operations of Agent
or Agent Afillistes, including, but not imited fo: (i) preparation of documents
or ingtruments; (i} providing abstracting services:, (ifi} providing
asceommodation services; {iv) Closing the Transaction as defimed by
Procedural Rude P11, of the Basic Mantsal; andler v} handling of funds.

4, Any Loss arising out of the Eﬁsuance of an hsured closing service
letier naming Agent.
5. Fraud, congpiracy, aiding. &phd  abetling,  dishoriesty,

mistepresentation or defalcation committed by Agént, or Agent Affiliates,
&, Any acf, orfafiureto act, of Agént or Agant.Aff iliates, which results in
Company ustaimng Lo s fo ba_d faith, decep tive trade practices, unfair

clatm practices, co hsumier pmiacf:zon violations or pumtive damages.

Yeason of the ioss or improper safegu‘ardmg ﬂf Aty Tlﬂe Assfance.,

o, Int the event Agent has ot submitted a Title Assurance for approval prior to
isstiance, when such apprwal Is required under the-terms of this Agreenient, such
Title Assurance shall be considered an unsanctioned Title'Assurznes and Agent shall
be fiable to Company for sny Loss which would have been avolded had the
unsanctioned Title Assurence been submitfed for approval by Company pricr to
issuancs.

E. Recovery of Loss under a claiivi will first be applied to refmbursement of
Company's Loss, then the Balenice, if any, fo reimburse Agent's Joss, However, if
Agent renders materiat assistance in achigving recovery of a Loss, then me
remverad fuinds will be, appheﬁ* {i) st to relimburse Company 5 recovery related
expensas, (i} second, fo Agent's recovery related expenses; and {iiy third, to
Company and Agent In accordance with the percentage of loss paid by each party.

A Agert shall immediately nodify the Company if Agent becomes aware of:

Any cia?m or thrgatensd clainy, urdder any Tile Assurance issued

mqtﬁnas,'by any lnsurance departﬁient ar regulatary agericy £mfo!wiﬂg (i)
onp ar both of the Parfies: or (i) a Title Assurance Issued by Agent.
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Agent shall provide an initial notification o Company describing the allegations and
basic known facts, Th“' hiftial notification shall be provided, at the addresses and
Sho forth herein, by: (i) telephana advice; and (i) overnight
& transmission.  Initial notification shall be provided to

cuuriarg ot (ﬁi} facs

Company within 3 (ihma)’ businéss days of Agent becoming aware of any of the

matters described inthis subiparagraph 5.A. Following this initial notification Agent

shall forward, as soon as reasonably possilde, the Guaranty File and ali other

relevant documents to Gompany by overnight courier or certifiad or registered mail.
Agent agrees to keep Company fully advised and to promptly forward all relevant
communications and other wilfings or documents; Agent shall acknowledge receipt
of any notice in the manner set forth by the Company,

B. Agent agress that Company shall be ﬁﬁiy authorized and empowered, in s’
absolute discrefion, to control, defend, prosesute, setffe, codmpromdise, andior
dispose of any claim, litigation or proceeding for which: fi} Company may be lable;
andfor {ily an insured under & Title Assurance may be liable. Company shall have the
nght to seiect and Approve any counsel representing Company or an insured urider a
Title Assurance, Unles§ specifically anihcmzed by Company In writfng, Agent shall
kave no right to defend, deny, settle, comipromise, or dispose of any action against
Company or an insurad. Gompany shall have no obligation to provide & defense o
Agent.

C. Agent agress to cooperate with Company; 1 ina fimely manner, in the handiing

of any action brought under or in cennection with gny of the matters desctibed In

paragfaph 5.4, of thts Agreamentw Agent will gt
rgasonably reque

vide copies, and other informiation,
- by Compahy,  Agent ‘dlsd agrees o provide reasonable

assistance in the settfernent of diSEositici of any such matter whenever requestéd’
by Company.

A, Agenit will retain, for the statutory time period, an original or legible copy of
the Guaranty File to evidence the determination of insurability made in accordance
with Article 8.34 of the Code.

B Agent agrees that at any fime during normal business hours, and with
reasonable prior nofice from Company during the term of this Agreemerit, Agent will
make available for examination by Company all: {ij Guaranty Files; and (il) financial
records subject to audit tindér Article 9.40 of the Goda.

C. In compliance with Article 8.38 of the Code, Agent shall provide to Company
copies of any audit ahd any unaudited financidl repotts or data submitted to any
regulatory agencies with- jurisdiction over Agent,

D. Notwithstanding the above, Company and its examiners, suditors, andior
mde;mndent cerfified pubilic a{:cc:ntmtsi arg aatmrizegl pursuant to Article 840 of the
{‘:ode, to enter Agmt‘s business premises. fm‘ the purpuse of inspecting same, or
performing & fi nanctal, procedaral, technical of forms atdit,
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EVENTS OF DEFAULT

A, Each of the evenfs Specified bslow shall constitufe an “Event of Default™
under this Agreement;

1. Agent talls to: (i} promptly’ make afy payment when due under this
Agréement; or {ij observe. andlof “peiform any of Agent’s’ covenants,
ccmmt;ons, agmam&ms or nbligatsom' this Agreement,

2. A material default ooours: umﬁer any document, agresment or
instrument between Agent and Company.
3 Any representaﬂan OF warmnty, dwument statement or report rade

or delivered by or on- behaif of. Agent to Company shall not Have been true
and correct in all material abpects as'of the date: thereof,
4, Deficiencies in Agent's Trust Accouni(s).

B, Upon the occurrerice of an Event of Befdult Company may, without notice or
demand, take such action as it deems necessary or advisible to pmtect andd enforce
its mgﬁts and remmedies hereunder Including, without Hmitation: {i} declaring =il
mionfes owed fo it by Agent mmedsata‘ry due. and payable, andfor {ii} suspending
Gompany's obligations to parform under this Agreeinent.

G. The rights and remedies gramted to Company under this section are
surnulative and Company shall ave the right to exercise any one ot more of such
rights and remedies aﬁernatam!y, successively, or concurrently, as Company af its
solé discretion deems adviszble,

TERMINATION OF AGREEMENT

A This Agre
upor thirly {30y da’y _

iay, be wpluntarily terminated by either Party, without cause,
ten néticeto' the other Party.

"‘ph 8, upon the ogcurrence of. an
reement may be ferminated
oticg:to Agent; except inthe. event of

th : ray by thin ten {10} days. of such notice.
This Agreemen‘t abalf; not iem\ma!e if the defaulting party fully cures such default
Withih such time.

c. Notwithstanding Paragraph 8.B. above this Agresment may be terminated
immediately; at the sole discretion of the Company, in the-event of; (i} an octurrence
of ani Evenit of Default as set forth In Paragraph 7.A4 hereiny or {il) disclosisre of
fisancial irreguiarfﬁes ds & resalf of an audit or exgmination condusted pursuant to
Par‘:agraph 6 herdof. Termiination shall be. efective immediately upon defivery of
notieé fo Agent by persoiral cietﬁvary or by overnight expréss courier.

g, Company may ferminate this Agreemeit upol ten (10) days' prior written
nofice, in the event that Agent is a corporation or partnership and there Is a




agrecidents as des

ehange in the Contrelling interestin sald corpomtian or partiership. A thange in the
controfling Interést shall be deécmed 1o occur: (i when an owner of more than fifty
percent [50%) of the capital stock of said corporation ceases to own mare than fifty
percent {509%]) of said stook; or (if) when theie is-a sale of substantialiy afl of Agent's
assets; or, {Hi} when there is a change in more than fifty porcent (50%) ownership of
Ehe interadt(s) in the parinership,

E. Company may inynediately ferminate this Agresment upon writter notice fo
Agent it {1} Agent should appfy for, consent o, adinit to, or become subject to a
voluntary or involuntary case sesking ltquidatmm conservatorship, recelvership or
bankruptoy; (i} Agent his a conservator, réceiver, trusiee or rehabilitator appointed,
{ii} Agenf's licenss is suspended of canceled; {iv) Agent beécomes the subjéct of a
legal proceeding which, it suceessful, could result in the cancellation of Agent's
license; andfor {v} an Agani Affiliate, becomes the subject of a legal proceeding
which; if succassfn!; cowld rasuft in the loss of & law license, egcrow license, or other
redl estife related ficéhsa,

F. Upon términation of this Agreemenf, Agani ghall prompily furnish to
Cmmpany () all Hmnids; pm—pertzr and documents, held onder inderrity gndior escrow
ibed in paragraph 1.A8 of this Agreement; (i} a complete
account.and timely payment of afl premiums owing Comipany in accordance with
Rate Rule Rs2y and, (i) alf manuals, bulleting and instructional materials furnished by
Coripany to Agent. .

G, Any right of termination a5 s&f out in this Agreeinent shall be inr addition to,
and not exclasive of, any femedy provided by law,

GEMERAL PROVISIONS

A, Assigniment. This Agreement is nof assignable by either party hereto without
the prior writtén congent of the other. This Agreément is binding on any successors
or assigng of the Parties. This Agroement may be énforced by a sticcessor or assign
of Campany without {he corsent of Agent.

‘B, chnterparts This Agresiment may be executed in as many counterparts.as’

may be required and ¥ shall not be necessary that the: signature of; or in behalf of,
each parly appear on more than one couﬁterpart Al counterparts shall collectively
tonstitute a single agreement,

C. Waiver. By exeicising of failing to exercise any of its rights, options or
eiecﬂans hemunde Sorm pangx Shall not 1 deemaﬁ tq have waivad :my breach -oF

o. Seaferabs_nty i ;—my otie cr more of the' terms of this Agreament shall o any
extent be adjudged invalid, unenforceable, void, or voidable for any reason, each
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and sli of the remaining terms of this Agreement shall not be affected thersby and
shall bevalid and enforceable to the full sxtent perrhitied by law.

E. Gtmtmuing Ghiagatmns. ] thas Agreamant s termmatad the foﬂawmg
. 1l don -y ,

upon arly subsé : -

corpotate SUCEESSOT of - Agant to-w’it. (i to miake’ any gayments' (‘ i) to prmrzde
original {iﬁcume&ntﬁ reasonabiy nevessay 1o company utider any Title Assurance;
(ifiy fo provide notice of claims or legal procesdings; (V) to provide access to
Guaranty Files aid other relevant records; and (v) to ¢ceoperite In accordarics with
subparagraph “H" of this.section, This provision is suppotted by a separate $10.00
considersiion, the receipt of which Agent hereby acknowledges.

F. Headings. The suhljsct headings of the paragraphs and subparagraphs of
this Agreement are Included for the purpose of convenlence only, and shall not affect
the construction of intetpretation of any of thelr provisions.

G Time of the Essence. Time shall be of the essence with respect to sach and
every term of this Agreement:

H. Further Cooperation, Each of the' Partiog heretd, it order to cany out the
nfent: of the Parties, shall: {i} execute and dellver any and all additional papers,
documents, and ofherassurances; and (i) d6 any. and alt acts and things reasonably
necessary In connection with the perfofriante. of their obligations hereunder. Al
wnpemimn and assigtance. of the Agent to.Company, such as providing copies or
réndering assistance under paragraphs 5 and 6 of this- Agresment; shall be at no
charge te the Company.

L Tense, Where the contekt requires, the singular shall incitde the plaral and
the plural shalt indlude e singukar.

J. General Tertis, The Use of specific termd shall not be construed tu Fimit the
construction or fmearing of general tenns,

K. Entire Agréement. This Agreement eonstitutes the entire agreement bebwesn
the Parlies and supersedes all prior discussions, understandings or agieements.
This Agrepment shall not be amended or medified except by a subseguent written
agreement executed by the Parties.

L. Consfruction. This Agreement, and any ambiguities contained herein, shat
be canstrued in favor of the Corpany.

. Attomsy Fees. IF either Party shall institute an action against the other for

‘bresch of this Agreament; the unsuecéssful party shall pay charges, expenses, fees,

caurt costs and acfual réasonable attorney Téesto i siccasshud party.

M. Term, This appointnientshall bé effective for 4 periad of ten (’!G) years frahy
thie date hereof and shail e automatmaliy T8 ed for:as .itmnai congecutive erms
of ohe (1) vesr cach unless: (iy  wiitten nofice of Intent not to
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renew fias been .gii.sen by Company or Agént no kater thap sixty (60) days prior to the
next date of expiration; or i} an event of default Has occurred which Company has
not waived i wiiting.

Q. Governing Law. This agreenient is to be construed, enforced, and governed
sgcording fo and. by the laws of the State of Texas in all respects.

A, Loss. Léss shal.mean sums paid or to be paid by Company, in cash or
of.herwlse, to settis. or- campromlse. {i} claims . under any of Company's Title
Assurances issued by Agent; or {ii) -liwbility, or. perceived fability, of Company for
actions of Agent withing or outside of, the stope bf amﬁhmﬁy granted under this

~ Agreement. Loss: sshall. %nclude, but niot he Unsited-to, expenses, costs and diforneys’

feey aotually patd of inguried in gonnectbn with mvestigaﬁcn, niegotiation, iitigation,
or setflement. Loss, as defined herein, shall be reduced by the value of any
recoveries detually realizéd by Company.

B. Extfa Hazardous Risks, Ext¥a Haréirdous Risks shall mean all items
desciibed In Company's manuals, instructions ahd bulleting provided to Agent aiid
which result in a liahifity not normally assumied by the Comipany. Exira Mazardous
Risks include itetns which may npw or hereafter be Identified By the Company as
Extra Hazardous Risks. Extra Hezardous Risks also include, without limitation, the
issudnice of a Tille AsStrance without a Schedule "B" exception for any of the
fcirowm@ (i} tie: fﬂvahdity aF unenfmceabii:ty of an inswed deed of frust, or other
insured fien, which Is not properly Tendble. agamst homestead; i) dian land or
restricted Indian fitle; {iil). pending, litigation mmiving title: and {iv) unfiled mechanic
fiens where Agent is"aware that-the owner ot ‘general contractor or a subcontractor
may not be paying its bills.

3 Gu%aranty File. In connection with a Tile Assurance issued by Agoni,
Guaranty Fle shall mean the record sontaining the: (i) evidence of insurability
ridbaired In accard‘dnne *mth Amcle 9.54 of the.Cadé; dnd (i) documents generated in
connecﬁon with "Closing the Transaction” as defined by Procedtral Rule P-1.f. of the
Basic Mariual,

TEXAS, as amended 'wmch is prmmgated by the Texas Depamnent of Inouranse it
accordance with Chapter § of the Cods.

F. Cude. Gode shall mean the Texas Insurdrice Code, as amended,
G. Agent Affiliates. Adent Affiliates shall Include, without mitation, Agent's:

erployees, officers, directcxrs, stockholders, partners, atteineys, parent organization,
sister organization, and/or subsidiary organization,




ST e a2

PR T T

e ]

14,

All iotices permitted or required to be given uhdér this Agreement shall be in writing,
addressed as shown below, and may be: (B personally defivered; or (H} defiverad by
sxpress courler service; or (i} mailed by certified or registered Usited States Mail.
The effective date of notice shall be: () the date of defivery for personal or express
courier detiveries; (i) the dafe shown on the “refurn card” for tertified or registered

mail if détivery Is by certifi ed of registored mail. Baid notices shall be addressed as
folitrws:

Original To Compasy: F*zdaﬁty National Title Insurance Company
15770 North Dallas Parkway, Suite 1200
Dalfas, TX 75248
Aftention: Winfred Myers
Vice F’res;denﬂRagmnal Agency Manager
Télephane # 800-654-7041
Telefax #214-774-2187

Wilh a Copyio; FigeRity National Title Insutatice Comparsy
17919 Von Karman Avenus, Suite £00
lrvdie, Caizfom:a ! '14'
Atention; Fratk P, Wﬁ!ey

Exgcutive Vice Presxcienﬂ@eneral Coungel

Telephone # 800-421-8111

Telefax # 714-B22-4158

Original To Agent: Webb County Title & Abstract Co,, Inc.
1620 Santa Ursula
Laredo, TX 78040
Aftention: Laura MePariland
Telephone & 4-210-724-7104
Telefax #: 1-210-724-7757

With a Copy fo:
Atterition:
Tetephone #:
Telefax #:

Thie person andlor address for nofice may be changed by writteh nofice. Te}ephone
and tefefax numbeirs are shown for purposes of prefiminary claim andfor [agal
proceedings notice thder paragraph 5 of this Agreement.
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The Parties hereto have caused this Agreement to.be properly exécuted by their
respective repradentatives, hiaving full althority so to do, 16 be effective as of the day and
year Tirst above written,

AGENT:
Waebh County Title & Abstract Co., Inc.

1620 Santa Ursula
Laredo, TH 78040

Printed Name: Ragquel Gonealer

Tites ( P pole ™

COMPANY:

FI DELETY NATEOI‘\&AL TlTLE INBURANCE COMPANY

By,./’ ?&/fvfw«(wf}/’z/ 7?»@%5»’51‘
Printsd Nameffjxflffu?“%?ﬁ’ﬂ A, Pﬂﬁj ' |
Titles ,&::9 /gﬁé«?/}f//fz%é‘
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FIDELITY NATIONAL TITLE § IN THE DISTRICT COURT OF

INSURANCE CONPANY, §
§
Piaintiff, §

§ . -

V. § WEBB COUNTY,-TEXAS =

§ e

- WEBB COUNTY TITLE § A

& ABSTRACT CO., INC. § P

§ e

Defendant. § / / / JUDICIAL D..ISTRI'CT Z

PLAINTIFE'S ORIGINAL PETITION e i

e (W] «ifi

TO THE HONORABLE JUDGE OF SAID COURT:
FIDELITY NATIONAL TITLE INSURANCE COMPANY, Plaintiff, complains of WEBB
COUNTY TITLE & ABSTRACT CO., INC., Defendant, and alleges the following:
Discovery
1. Discovery will be conducted 'undler Level 3 pursuant to Tex.R.Civ.P. 190.4.

Parties and Service

2. Plaintiff Fidelity National Title Insurance Company ("Fidelity"™) is a California
corporation.

3. Defendant Webb County Title & Abstract Co., Inc. {("Webb County") is a Texas
corporation that has its principal office in Webb County, Texas. Webb County may be served
with citation by serving its President, Raquel Gonzalez, at 1629 Santa Ursala, Laredo, Texas
78040.

Jurisdiction and Venue

4. This Court has jurisdiction of this action because the amount in controversy
exceeds the minimum required to invoke the jurisdiction of this Court.
5. Venue is proper in Webb County pursuant to Tex.Civ.Prac.&Rem.Code

§15.002(a)(1) and (3).

PLAINTIFF'S ORIGINAL PETITION
Dallas 1283112_1 9425.3

PAGE 1




Facts
A. Relationship Between Fidelity and Webb County.

B. Fidelity is a title insurance underwriter. Webb County is a title insurance agent.

7. Fidelity and Webb County are parties to a Texas fssuing Agency Agreement
dated March 1, 1996 {the "Agency Agreement”). The Agency Agreement expressly provides
that Webb County will reimburse Fidelity for any‘ "oss" (as defined in the Agency Agreement)
suffered by Fidelity als a result of Webb County's negligence in, among other things, "handiing of
funds.” The Agency Agreement was in effect at all times material to this action.

B. The Aguirre and Navarrete Transactions.

8. The Hayden & Hunter Group, LLC ("Hayden & Hunter") was the déveioperlselier
of the properties involved in both of the subject transactions. South Texas National Bank of
Laredo ("STNB") held a first deed of trust lien on both of the properties to secure a debt of
Hayden & Hunter. In November 2007, Hayden & Hunter sold one of the properties to Ruben
and Ruby Aguirre (the "Aguirres™) and the other to Carlos Navarrete ("Navarrete”). Webb
County acted as the title and escrow agent in both transactions. In connection with the closings
of both transactions, Webb County issued to the respective buyers‘owner's titte insurance
policies underwritten by Fidelity, but faiied to pay the STNB debt secured by the properties from
the proceeds of the sale or to obtain releases of STNB's lien with respect to the properties.

9. ‘STNB was unaware of the sales of the properties until it conducted an inspection
and determined that the properties were occupied. In the meantime, Hayden & Hunter
defaulted on its debt to STNB, and STNB posted the properties for foreclosure. As a result, in
July 2007, the Aguirres and Navarrete made claims against Fidelity under their respective title
insurance policies. In August 2007, Fidelity was forced to pay the STNB debt in order to avoid
the threatened foreclosures. The payoff amounts were $111,085.40 with respect to the

Aguirres' policy and $151 ,'1 90.58 with respect to Navarrete's policy.

PLAINTIFF'S ORIGINAL PETITION PAGE 2
Dallas 1283112 194253




C. . The Garcia Transaction.

10. The United States Government (the "Government”) acquired certain property in
connection with a criminal action against Juan Cavazos ("Cavazos"). International Bank of
Commerce ("IBC") had a first deed of trust lien on the property to secure a debt owed by
Cavazos. In October 2008, the Government sold the property to Luis Garcia and Angelica
Garcia (the "Garcias”). Webb County acted as the title and escrow agent in the transaction. In
connection with the closing of the transaction, Webb County issued to the Garcias an owner's
title insurance policy underwritten by Fidelity, but failed to pay the IBC debt secured by the
property from the proceeds of the sale or to obtain a release of IBC's lien with respect to the
properties. |

11. IBC was unaware of the sale of the property when it oceurred. In the meantime,
Cavazos defaulted on his debt to IBC, and IBC posted the property for foreclosure. As a result,
in July 2007, the Garcias made a claim against Fidelity under their title insurance policy. In
August 2007, Fidelity was forced to pay the IBC debt in order to avoid the threatened
foreclosure. The payoff amount was $67,120.97 with respect to the Garcias' policy.

First Claim for Relief

12. Webb County's conduct in failing to pay the STNB debt from the proceeds of the
sales to l’(he Aguirre and Navarrete transactions, in failing to pay the IBC debt from the proceeds
of the Garcia transéétion and in failing to obtain releases of the liens held by STNB and IBC on
the subject properties constituted negligence. Such negligence was a ‘pi‘c‘)xir'hate cause of
damages to Fidelity. Such damages are measured by the amounts that Fidelity had to pay to
STNB and IBC under the respective title insurance policies in connection with the Aquirre,
Navarrete and Garcia transactions, such amoi;nt being $329,405.95. Fidelity is entitled fo

recover such damages from Webb County.

PLAINTIFF'S ORIGINAL PETITION PAGE 3
Dalias 1283112_1 9425.3




Second Claim for Relief

13. The amounts paid by Fidelity to STNB on the Aguirre and Navarrete claims, the
amount paid by Fidelity to IBC on the Garcla claim and the expenses incurred by Fidelity in
connection with thoée claims are "Loss" suffered by Fidelity as a result of negligence of Webb
County in "handling of funds," within the meaning of the Agency Agreement. Accordingly,
pursuant to the Agency Agreement, Webb County is obligated to reimburse Fidelity for such
amounts. Webb County, however, has failed and refused, and still fails and refuses. to
reimburse Fidelity for such amounts. Such failure and refusal constitutes a breach of the
Agency Agreement by Webb County, and Fidelity has been damaged as a result. Such
damages are measured by the amounts that Fidelity had to pay to STNB and IBC under the
respective title insurance policies in connection with the Aquirre, Navarrete and Garcia
transactions, such amount being $329,405.95.. Fidelity is entitled to recover such damages
from Webb County.

14. Fidelity has presented its claims for breach of contract to Webb County. More
than thirty days have eiapsed since the claim was presented to Webb County, and Webb
County has not tendered the just amount that is owed. Accordingly, Fidelity is entitled to
recover reasonable attorneys fees from Webb County for proceedings in this Court and in the
appellate courts, if applicable.

' -Conditions Precedent

15. All conditions precedent to Fidelity's right to initiate and maintain this action have
been performed or have occurred.
Prayer
WHEREFORE, PREMISES CONSIDERED, Fidelity prays that Webb County be served
with citation and required to appear in this action, and that Fidelity recover damages,
prejudgment interest to the extent allowed by law, attorneys fees, costs, post-judgment interest

and such other relief as may be appropriate under the circumstances.

PLAINTIEF'S ORIGINAL PETITION PAGE 4
Dallas 12831121 84253



Respectfully submitted,
N ~
MUNSCH/MHARDT KORF & HARR, P.C.

By:

D. Ronald Reneker
State Bar No. 16770000
David Mizgala

State Bar No. 24031594

3800 Lincoln Plaza

500 N. Akard Street
Dallas, Texas 75201-6659
Tel:  (214) 855-7500
Fax: (214) 855-7584

ATTORNEYS FOR PLAINTIFF

PLAINTIFF'S ORIGINAL PETITION PAGE &
Dallas 12831121 9425.3
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Axis Surplus Insurance Company
303 W. Madison, Suite 500, Chicago, lliinois 60606
{866) 259-5435

M!SCELLANEOUS
PROFESSIONAL LIABILITY
| NSURANCE PoLicy

CLAIMIS MADE

THIS POLICY INCLUDES THIS FRONT PAGE AND THE FOLLOWING PARTS:
PART 1. Declarations Page
PART 2. Policy Provision Index
PART 3. Insuring Agreements
PART 4. Definitions Used in This Policy
PART 5. Exclusions
PART 6. General Conditions
PART 7. Endorsements {when required)
PART 8. A Copy of the Insured’s Signed Application or Renewal Application
ALL OF THESE PARTS MUST BE INCLUDED TO MAKE A COMPLETE POLICY.
Notices to the Insurance Company should be made ¢/o: |
Moedia/Professional Insurance
A division of Finencial & Professional Risk Solutions, lrxc

Two Pershing Square, Suite 300 TR
2300 Main Street EXHIBIT

Kansas City, Missouri- 64108-2404
Telephone: {818} 471-8118
Facsimile: {816) 471-6119

MLEG 1000 (10/06)
—

copyright 2008
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PART 1. -

item 1.

Iterm 2.
ftern 3.

itern 4.,

MLEG 1000 {10/08)

11189 WIFVT 956 7810220 P.O07Y

Axis Surplus Insurance Company
203 W. Madison, Suite 500, Chicago, Hiinois 80606
{866) 269-54356
{herein called "the Company"”)
Miscellaneous Professional Liability Insurance Policy

Claims Made
DECLARATIONS PAGE

THIS IS A CLAIMS MADE POLICY. CLAIM EXPENSES ARE INCLUDED IN THE LIMIT OF
INSURANCE. PLEASE READ THE ENTIRE POLICY CAREFULLY. '

Policy No.__ BCN 629108 . Renewal of No.___ECN 624351

IN RETURN FOR THE PAYMENT OF THE PREMIUM, THE COMPANY AGREES WITH THe
INSURED TO PROVIDE INSURANCE UNDER THE PROVISIONS IN THIS POLICY.

Naimed Insured and

Mailing Address:
Webb County Title & Abatyact Co., Inc.
1620 Santa Ursula
Larede, Texas 78042

Policy Period: From March 9, 2007 To Marech 9. 2808
Inception Date Expiration Date
12:01 A.M., Standard Time at the Mailing Address stated in ltem 1.

Retroactive Date: March 9, 2005 ' IF NO DATE IS STATED HERE, COVERAGE
DOES NOT APPLY TO WRONGFUL ACTS COMMITTED PRIOR TO THE INCEPTION DATE

STATED IN ITEM 2, ABOVE,

Schedule of Insured Services:
Title Agent/Searcher/Abstractor services for others.
Egcrow gervices consigting of the processing of escrow instructions and
loan documents; supervision of document execution; preparation of buyer’s
and seller’s closing statements; distribution of escrow proceeds; and
clogsing of real estate transactions.

TREREBY CEHITFY THAT THIS I A TRUE ARD
ACCURATE COPY OF POLICY §_ELN 679 107
\Sibaea (e —

{Continued on next page) : PAGE 2 OF 3
R .

T N NG
opyright 2006
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DECLARATIONS PAGE (Continued)

Named Insured : Webb County Title & Abstract Co., Inc.
Policy No. : BCN 629109 |
Hem 5. Limit of Insurance: a. $ © 1,000,000 Each Wrongful Act
' h, & 1,000,000 Total Limit of Insurance
ltern 6. Retention: $ 15,000 Each- Wrongful Act
ltern 7. Premium: $ 8,661.00

State Surcharge/Tax: Not Applicable
Policy Fee:
Surplus Lines Tax:
Stamping Fee:
Policy Total:

W Ly > £

ltern 8. Formis) and Endorsement(s) made a part of this policy at time of issue:
Miscellantous Professional Liability Insurance - MLEO 1001 {19-06)
1. Service of Suit - Form ML-44GE
2. Title and Escrow Agent Change Endorsement - Form ML-106
3. Bxtended Reporting Period Option Endorsement - Form ML-112
Texas Notice - Porm ML-~46

THIS DECLARATIONS PAGE, ALONG WITH THE INSURED'S SIGNED APPLICATION OR
RENEWAL APPLICATION AND ALL OF THE PARTS OF THE POLICY LISTED IN ITEM 8.

" ABOVE COMPLETE THE POLICY.
By TNA Adwt

AuthorizedwHepreseniative

Date April 28, 2007 Media/Profesgional Insurance

" Agency Producer
PAGE 3 OF 3

Cguhtergigned at Kansas City, Missouri

WMLEO 1000 {10/06)
Tak it

pyright 2006
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MISCELLANEOUS
P ROFESSIONAL LiaBiLiTy

INSURANCE PoLicy

CLAIMS MADE
IMPORTANT NOTICE

CLAIM EXPENSE IS INCLUDED IN THE LIMIT OF INSURANCE AND THE RETéNTION.

ALL WORDS OR PHRASES, OTHER THAN CAPTIONS, PRINTED IN BOLD FACE ARE DEFINED IN THE
POLICY, VARIOUS PROVISIONS IN THIS POLICY RESTRICT COVERAGE. READ THE ENTIRE POLICY
CAREFULLY TO DETERMINE RIGHTS, DUTIES AND WHAT IS AND IS NOT INSURED.,

CLAIMS MADE POLICY: THIS INSURANGE COVERAGE 1S ON A CLAIMS MADE BASIS. COVERAGE
APPLIES ONLY TO THOSE CLAIMS THAT ARE FIRST MADE DURING THE POLICY PERIOD AND ANY
EXTENDED REPORTING PERIOD, IF APPLICABLE, AS THOSE TERMS ARE DESCRIBED IN THE
POLICY, COVERAGE DOES NOT APPLY TO ANY WRONGFUL ACTS COMMITTED BEFORE THE
RETROACTIVE DATE STATED ON THE DECLARATIONS PAGE.

In consideration of the payment of the premium and in reliance on the statements in the Application and subject to all
other terms of this policy, the Company designated in the Declarations agrees with the Insured to the following:

MLEQ 1001 (10-06) Page 1015
C 1R, 1967, 2002, 2005 Media Protessional insursrse
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PART 2. POLICY PROVISION INDEX
DECLARATIONS PAGE

PART 1.
PART 2.
PART 3,

PART 4,

PART &,

MLEE 1001 (30-06)

THIS SECTION - POLICY PROVISION INDEX
INSURING AGREEMENTS

OOow>

What the Company Insures
Defense of g Clalm
Spousal Coverage
Where and When the Company Insures
1. Where the Company Insures
2. When the Company Insures
a. Claims First Made
b. Prior Wrongful Acts
¢. Reported Wrongful Acts
d. Extended Reporting Period
&. Multipie Claims
Limit of Insurance, Retentlon and Reimbursement
1. Limit of !nsurance
2, Each Wrongfu} Act
b. Total Limit of Insurance
2. Retention
3, Reimbursement

DEF!N?T!ONS USED IN THIS POLICY

mxpmpzsrx&*;mmmpow>

Application or Renswal Appllcation
Bodily Injury

Claim

Claim Expenses
Company

Damages

First Inception Date
First Named insured
individual Insured
Insured

Insured Services
Named Insured
Policy Period
Polutant

Property Damage
Retentlon
Retraactive Date
Subsidiary(ies)
Wrongful Act

EXCLUSIONS ~ What the Company Does Not Insure

© 1802, 1997, 2002, 2006 Madia Protaslons: Irayrnts

956 7910220 P.010

e

7

2
@O

mmwmmwmmgmmmm

8-10

10-11

Page 2 of 15
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PART 6. GENERAIL CONDITIONS

PAI
PA

A, Special Rights and Duties of the First Named insured "
B. What to do if an Insured has a Claim or Suit ‘ 12
C.  Legal Action Against the Company 12
0. Bankruptey ' . 12
E. Other Insurance 12
F. Transfer of Rights of Recovery Against Others to the Company 13
G. Changes in Policy Provisions; Changes in the Insured's Operations 13
H,  Transfer of the Insured's Rights and Duties Under the Palicy 13
L. Cancellation 13
J.  Nonrenewa! . 14
K. Representations ‘ 14
L. Severability 14
RT7. ENDORSEMENTS 15

RT 8. ACOPY OF THE INSURED'S SIGNED APPLICATION OR RENEWALAPPUCATIDN- 5

FART 3. INSURING AGREEMENTS

A,

MLEC 1601 (10-08)

What The Company Insures

The Company will pay on the Insured’s bohalf those Sums in excess of the Retention and within the
applicable Limit of insurance stated in item 5. on the Declarations Page that any Insured, in periorming
Insured Services for others, becomes legally obligated to pay as Darnages or Claim Expenses
because of Claims as a result of the foltowing conduct;

i. Anegiigent act, error or orission;

2. Oral or written publication of materlal that slanders or libels 2 person or organization or disparages a
person's of crganization's goods, products or services:

3. Oral or written publication of materia! that violates a person's right to privacy;
4. False arrest, detention or imprisonment;

5. Wrongiul entry into or eviction of a person from a room, dwelling or premises that the person
cotupies; or

8. Malicious prosecution.
Defense of a Claim

The Company will have the right and duty to appoini an attorney and defend 3 covered Claim, gven if the
allegations are groundiess, false or fraudulent. But: .

1, The Company may, at the Company's discretion, investigate and setfle a covered Claim,

2. No offer to settie any Claim will be made or accepted by the Insured without prior written agreement
by the Company., Notwithstanding the foregoing, it is understood that the insured may settie any
Clabro for which the total cost of Damages and Claim Expenses associated therewith is less than
the amount of the remaining Retention. '

3. if the Company is willing to accept the judgment of the trial or appeliate court or any negofiated
seftlement or ssitlement offer and the Insured is not willing to accept such judgment or settlement,
the Company’s liability for any Claim Expenses and/or Damages incurred after the Company
indicated its willingness to accept such Judgment or setfiement, shalt be limited to the amount for
which the Company could have resolved the Claim plus an additional fity (50) percent of that
amournt. Nothing in this provision will cause the Company's liabiiity to exceed the applicable Limits of
Insurance set forth on the Dedlarations Page.
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4. All Claim Expenses incurred and Damages awarded prior to the judgment or settiernent offer that
triggers Part 3.8.3. above, will be paid in actordance with all other applicable policy provisions and
the coverage granted therein.

5, The Company's right and duty to defend and pay on the Insured’s behalf ends when the Company
has used up the applicable Limit of Insurance in payment of Darnages or Glaim Expenses, except
where specificaily noted otherwise in this policy.

6. Nothing in this Part 3.B. will refieve the Insured from any notice or cooperation requirements
contained in Part 6,81, or within any other part of this policy. ‘

Spousal Coverage

If & Claim made against an Individual Insured includes a Claim against that individual Insured's lawful
spouse solely by reason of: ‘ .

1. Such spouse's status as the Individuai insured’s spouse, or

2. Such spouse's ownership interést in property from which the claimant seeks recovery forthe
individual Insured’s Wrongtul Acts, -

all loss which such spouse becomes legally obligated {0 pay on account of such Clalm shall be treated
for purposes of this policy as ioss which the Individual Insured is legally obligated to pay on account of
the Clalm made against the Individual Insured. Such loss shall be covered under this policy enly if and
1o the extent that such loss would be covered under this policy i incurred by the Individual Insured. The
coverage extension afforded by this subsection does not apply to any Claim afleging any Wrongful Act
or omission by the Individual Insured’s spouse. The term “spouse” as used in this paragraph shall
include any natural person qualifying as a domestic partner under the provisions of any applicable
{federal, state or locat law in the United States of America,

Where and When The Company Insures
1. Where The Company Insures
The territory and jurisdiction of this policy i universal. Coverage applies to Wrongful Acts
committed anywhere and to Glalms made in any jurisdiction in the world, if Damages or Claim
Expenses are paid in a currency other than United States of America dollars, then the payment
under this policy will be consiiered to have been made in United States doliars at the conversion rate
which is’in effect at the time of the payment.
2. When The Company Insures
g, Claims First Made
This insurance applies when a written Clalm is first made agalast any insured during the Policy
Period. To be covered, the Claim must alse arise from a Wrongful Act committed during the
Policy Period.

The Company will consider a Claim to be first made against an Insured when a written Claim is
first received by any insured,

This ingurance aleo applies to Claims under the following conditions:
b. Prior Wrongful Acts
This policy will apply 10 & written Claim first made against any Insured arising from & Wrongful

Act committed between the Retroactive Date and the Inception Date of the policy, but only if all
of the following conditions are met:
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(1} The written Claim is first made against any Insured during the Policy Perlod. The Company
will consider a Claim to be first made against the Insured when a written Claim is received
by any lnsured,

{2} No Insured knew, prior to the First Inception Date of the ingured’s policy with the
Company, of a circumstance that could reasonably be expected to fead {0 the Clalm: and

{3) There is no other valid and collectible insurance for the Claim.
Reported Wrongfuf Acts

This policy will apply to a written Claim first made against any Insured after the end of the Policy
Period, but only if all of the following conditions are met:

(1} The Wrongful Act giving rise to the Claim is committed between the Retroactive Date and
the end of the Policy Perlod;

(2) The Company receives written notice from the Ingured during the Policy Period of the
Wrongful Act. The notice must include all of the following information:

(3) The names of those persons o or'ganizations involved in the Wrongful Act;
{9 The specific person or organization likely o make the Claim;

{c) A description of the time, place and nature of the Wrongful Act: and

{d) Adescription of the potential Daimages;

(3} No lnsured knew prior to the First Inception Date of a Wrongful Act, alleged Wrongful Act
or circumstance that could reasonably be expected to lead o the Claim; and

{(4) Thereis no other valid and collectible insurance for the Claim,

The provisions c;f the policy ih effect oh the date the Company receives the notice of the
Wrongful Act will apply to a Claim first made after the end of the Policy Period and arising from
a reporied Wrongful Act.

Extended Reporting Pertod

This section describes the provisions and conditions that apply to Claims first made afler the end
of the Policy Period when the Insured had not reported a Wrongful Act during the Policy
Period in accordance with Part 3,D.2.c, above. Such Claims are not automatically covered. To
cover them, the First Named Insured must purchase an Extended Reporting Period fiom the
Company, :

if the First Named Insured purchases an Extended Reporting Period, the Company will cover a
Claim first made against any Insured during the Extended Repotting Period, but only ¥ all of the
following conditions are met:

(1) The Wrongful Act is commiited between the Retroactive Date and the end of the Policy
Period; :

(2} No Insured Knew prior to the First Inception Date of a circumstance that could reasonably
be expected to lead to the Claim; and

{3) There is no other valid or collectible insurance for the Claim.

The Company will consider a Claim to be made during the Extended Reporting Period only if
written Claim is first received by any Insured after the Expiration Date of the Policy Period and
prior to the Expiration Date stated in the Extended Reporting Period Endorsement.
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The following provisions and ¢onditions also apply to the Extended Reporting Period:

(4) i the Gompany or the First Named Insured canceis or norrenews the policy, and upon
request by the First Named Insured, the Company will sell one of the Extended Reporting
Period options listed on the Extended Reporting Period Option Endorsement, unless the
Company cancels or nonrenews the policy because:

(@) Aty Insured failed to pay the premium or Retention; or
{b) Any Insured failed fo comply with policy pravisions,

Changes or proposed changes in premium or policy provisions shall not be construed as
cancellation or nonrenews! of the policy by the Company, ‘

(5) The Company must receive the Firgt Named Insured’s request for the Extendad Reporting
Period in writing within 30 days after the end of the Policy Period, On receipt and
acceptance of the request, the Company will issue an endorsement showing the Extende
Reporting Period in accordance with the option requested by the First Named Insured. At
the same time, the Company will hill the additional premium, and the Company must receive
payment within 30 days after the billing date for the endorsement to be effective. .

(6) The endorsement shait also inciude the provisions and conditions applicable to the Extended
Reporting Period. Once in effect, the Extended Reporting Period may not be canceled,

{7) AClaim that is first made during the Extended Reporting Period will be deemed to have been
made on the last day of the Policy Period. The provisions of the policy in effect on the last
day of the Policy Perlod will apply,

(8) The Extended Reporting Periot does not reinstate or increase the Limit of Insurance.

(9) The Extended Reporting Period does not extend the Policy Period or change the scope of
coversge provided.

Mulliple Claims

All Clalms arising from the same Wrongful Act will be deemed to have been made on the earlier
of the foliowing times: :

{1) The date the first of those Claims is made against any Insured: or
(2) The first date the Company receives the Insured's written rotice of the Wrongful Act,

The provisions of the policy in effect on that date wili apply.

E. Limit of Insurance, Retention and Reimbursement

MLEO 1001 (10-08)

Limlt of Insurance

a. Each Wrongful Act

The Each Wrongful Act Limit of Insurance stated in em 5.a. on the Declarations Page is the
most the Company will pay for Darmages and Claim Expenses combingd for the total of alf
Claims made during the Policy Period and any Extended Reporting Period arising from one
Wrongful Act, no matter how many:

{1) Insureds this policy covers;
{2) Claims are made; or
(3) Persons or organizations make Claims.
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b, Yotal Limit of Insurance
The Tolal Limit of Insurance stated in itern 5.b. on the Declarations Page is the most the
Company will pay for Damages and Claim Expenses combined for the total of all Claims made
during the Policy Period and any Extended Reporting Period, no matter how many:
(1) Insureds this policy covers;
(2} GClaims are made;
{3) Persons or organizaﬁoné make Claims; or
{4} Wrongful Acts are committed,
Retention
A separate Retention applies to each actual and/or alleged Wrongful Act. The Retention applies 16
Damages and Claim Expenses combined, and the Company's obligation to pay Damages and
Claim Expenses applies only to the amount of Damages and Clalm Expenses in excess of the
Retention. All other rights, duties and obligations under this policy will remain the same regardiess of

whether or not the Retention has been exhausted, including, but not fimited to, the Company’s right
and duty to investigate, defend and setfle Claims set forth in Part 3.B. of this policy and Insured’s

-, notice and cooperation duties set forth in Part 8,8, of this policy. The Limit of Insurance will not be

reduced by the application of the Retention, The amount of Insured's Retention Is stated in ltem 6.

_on the Declarations Page.

. Reimbursement

If, at the Company’s option, the Company has paid any amounts for Damages or Claim Expenses
in excess of the applicable Limit of Insurance or f the Company has paid part or alf of any
Retention, the Insured shall be liable to refmburse such amounts to the Company upon demand.

The Company will have the right to seek recovery from any Insured of any Claim Expenses or
Damages incurred as a result of any portion of a Clalm that is not covered by this policy.

PART 4. DEFINITIONS USED IN THIS POLICY

A, TApplication or Renewal Application” means all of the Toliowing:

1.
2.

The Insured’s signed Miscellaneous Professional Liability insurance policy application;

The Insured’s signed Miscelianeous Professional Liability insurance renewsl application, ifthis is 2
rengwal of a policy issued by the Company; and

All altachments to the Application or Renewal Application and siny other information furnished to
the Company for the purpoese of applying for the ingurance. All such attachments and information wilt
be kept on file by the Company and deemed attached to the policy as if physically attached fo it.

B. "Bodily Injury” means physidai injury, sickness or disease sustained by a person, including death
resulting from any of these at any time. Bodily injury also includes disability, mental anguish, mental
injury, shoek or fright resuiting in or from Bodily Injury, ' '

C. “"Claim” means a demand or assertion of a legal right seeking Damages made against any Insured.

D. "Claim Expenses” means expenses incurred by the Company or by the Insured with the Company’s
consent in the investigation, adjustment, negotiation, arbitration, mediation and defense of covered
Clalms, whether paid by the Company or Insured with the Company’s consent. Claim Expenses
include:

MLEO 1001 (10-08)
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1. Expenses the Company incurs;
2. Afttorneys fees;

Costs texed against an Insured in any suit defended by the Company,

Ea

inerest on the full amount of any judgment that accrues after entry of the judgment and before the
Company has paid, offered to pay or deposited in court the part of the judgment that is within the
applicable Limit of Instrance;

5. The cost of appeal bonds or bonds to release attachments, but only for bond amounts within the
applicable Limit of Insurance. The Company does not have 16 fumish these bonds; and

‘6. Reascnable expenses incurred by an insured at the Company's request other than:
a. Loss of earhings; and
b. Salaries or cther compensation paid {0 any Insured.

E. The "Company” means the insurance Company stated at the top of the Declarations Page.

F. “Damages” means money judgment, award or settierment, including those that are actusl, statt]tory,
punitive, multiplied or exemplary, except when applicable law prohibits insurance for punitive, multiplied
or exemplary damages; and legal expense or other costs included as part of a judgment, award or
seftiernent, -

Damages does not include fines, penaities, taxes or disputes over or retum of fees, deposits,
commissions or charges for goods or services.

Damages also does net include costs of correcting, performing or re-performing Insured Services by,
1. Any Insured; or

2. Another party, when an Insured had the opportunity to correct, pedorm of reperform the servies that
generated the cost.

For purposes of insuring punilive damages under this policy, the faw of the jurisdiction most favorable to
the insurability of punitive damages shall control, provided such jurlsdiction is where:

1. The punitive damages were awarded or imposed; or
2. Any Insured is incorporated or otherwise organized or has a place of business; or
3. The Company Is incorporated or has its principle place of business.

G “First Inception Date” is the Inception Date of the earliest errors and omissions insurance policy the
Company issued {o the Flrst Named Insured, provided that there has been uninterrupted coverage by
the Campany for the First Named Insured from that earliest policy o this policy,

H. The "First Named Insured” is the Named Insured first listed on the Declarations Page,

L “Individual Insured” means, individually and collectively:

1. Any Named Insured that is an individual person;

2. Any Ramed Insured®s stockhoiders for their Hiability 85 stockholders;

MLEQ 1001 (10-06) Page 8of 15
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3. Any Named Insured’s and Subsidiaries’ partners, officers, diractors and employees, but only with
respect fo their activities within the scope of their duties in such capacity In the performance of
Insured Services by the Named Ingured or any Subsidiary;

4. Any Named Insured's and Subsidiaries’ former partners, officers, directors and empioyees, but only
with respect 1o their activities within the scope of their suties inthe capacity of the Named Insured’s
pariner, offiver, director or employee in the performance of Ingured Services by the Named Insured;
and

5. Inthe event of death, incompetency, insolvency or hankruptcy of any Insured, the Insured's legai
representative, but only with respeet to thelr activities within the scope of their duties in such capacity
in the performance of Insured Services by 2 Named Insured.

- “Insured” means, individually and coflectively:

1, A Named Insured; and

2. The Individual Insureds.

. "insured Services™ means those services stated in liem 4. on the Declarations Page.

"Named Insured” means the person or entity listed in tem 1. of the Dedlarations Page and their
Subsidiaries.

- "Policy Period” means the perod of time stated in ltem 2. on the Declarations Page, or any shorier

period resuling from policy cancellation,

- "Pollutant” means any solid, liquid, gaseous or thermal irritant or contaminant, including but not mited

o

1. Smoke, vapor, 0o, ﬁjmes, acids,'a!kalis, chemicals, lead, silica, mold or asbestos:
2. Hazardous, toxic or radioactive matier or nuclear radiation; |

3. Waste, which includes material to be recycled, reconditioned or reclaimed: or

4. Any other pollutant as defined by applicable federal, state or Jocal statutes, regulations, rulings or
ordinances.

. "Property Damage” means:

1. Physical injury to tangible property, including all resulting loss of use of that property; or
2. Loss of use of tangible property that is not physically injured.

"Retention™ means the amount staled in llem 8. on the Declarations Fage and described in Part 3.E.2,
of the policy.

- "Retroactive Date” means the date, if any, stated in ltem 3, on the Declarations Page.

R. “Subsidiary(ies)” means any entity in which, and so long as, a Named Insured, either directly or

indiractly:
1. Owns more than fifty (50} percent of the issued and outstarkiing voting equity securiies: or

2. Controls voting rights representing the present right to vote for election or to appoint more than fifty
(50) percent of the directors or trustees: :

on or before the effective date of this policy, or after the effective date of this policy; provided that, with
any respect to any entity that becomes a Subsldiary after the effective date of the policy, and the entity's

Page 9 of 15
© 1607, 1997, 2002, 2008 Modln Profssatonal Insuronce



956 7910220 P.018

APR-2B-2008 12:01 WIFVT

gross revenues exceed 10% of Insureds’ annual gross revenues at the Inception Date of the policy, the
entity shall only be deemed 2 Subsidiary under this policy for a period of ninety (90) days from the date it
became a Subsidiary, .

¥ the Insured gives written notice, within ninety (90) days of the ¢reation or acquisition of the Subsidiary,
including the necessary underwriting information the Company may require and pay any reasonable
additional premium as the Company may require, then the Company will issue an endorsement
including such entity in the definition of Subsidiary for the duration of the Policy Period.

‘in all events thare is no coverage for Wrongful Acts by any Subsidiary, or employee or agent thereof,

oceurring prior to the time such eniity became a Subsidiary.

"Wrongful Act” means the conduct or alleged conduct by an Insured or any person or organization for
whom an Insured is legally liable 53 described in Part 3.A.1. - &,

All Wrongful Acts that:

1. Take place between the Retroactive Date and the end of the Polley Period of the last policy the
Company issued to the Ingured; and .

2. Argrelated by common facts, circumstances, transactions. events and/or decisions;

will be: trested ag one Wrongful Act.

PART 5.  EXCLUSIONS - What the Company Does Not Insure

A,

MLEO 1001 (10-06}

The Company is not obligated to pay Damages or Claim Expenses or defend Claims for or arising
directly or indirectly out of:

1. Bodily Injury or Property Damage.

2. An act or omission that a jury, court or arbitrator finds dishonest, fraudutent, ¢riminal, malicious or
was committed while knowing it was wrongful. This exclusion does not apply to any Individual
msured that did not commit, acqulesce or participate in the actions that gave rize to the Claim,

3. Infringement of’

& Copyright;
b. Trademark, trade dress, frade name, service mark, service name, title or slogan; or
¢, Patent,
4. Unfair competition, restraint of trade or any other violation of antitrust Jaws.
3. Harassment, misconduct or discrimination because of or relating to:
a. Race, creed, color or age;
b. Sex, sexual preference, national origin or religion; or
¢.” Handicap, disability or marital status,
but only if the harassment, misconduct or discrimination was knowingly commitied, The Company
witl defend such a Claim untit a judgment or other final adjudication by a jury, court of arbitrator
establishes such conduct. The Company will have the right to seek reimbursement from any
Ingured for any Claim Expenses paid 1o defend any Claim that such a judgment or final adjudication

finds to have involved a harassment, misconduct or discrimination as described above which was
knowingly committed.
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Gain, profit or advantage to which any Insured is not legally entitled.

Any.insured’s acts related to any pension, healthcare, welfare, profit sharing, mutual or investment
plans, funds or trusts; or any violation of any provisions of the Employee Retirement Income Security
Act of 1874, o any amendment, regulation, ruling or order issued pursuant to the Act,

Viclation of The Security Act of 1933 as amended, The Secur‘rtieé Exchang}e Act of 1834 as amended,
the Investment Advisor's Act of 1840, any state blue sky of securiies law, any similar state or federal
law, or any order, ruling or regutation issued pursuant to the above laws,

Insolvency or bankrupicy of:

a. Any insured; o

b. Any enterprise i which any Insured owns an interest,

The actual or threatened discharge, dispersal or release of any Pollutant; or the creation of an
injutious sondition Involving any Pollutant; or the existence of any Pollutant on any property; or the
clean up, removal, testing, monitoring, containment, treatment, defoxification or neutralization of any
Pollutant.

This Exclusion A. 10. is effective whether of not the poliution was sudden, aceidental, gradual,

intended, expecied or preventable or whether or not any Insured caused or contributed to the
poliution.

B. The Company is not obligated to pay Damages or Claim Expenses O defend Claims made by:

1.
2.

Any enterprise that is a parent, affiliate or partner of any Insured;

Any enierprise directly or indirectly cc-ntroileci, opersted or managed by the Insured or an enterprise
described in Part 5.B.1. above;

Any Insured, or
Any present, former or prospective employees, officers, directors of any Ingured when the Claimis in

any way related to the present, former or prospective employment relations between the daimant and
any Insured.

The Company is not obligated to pay Damages or Claim Expenses or defend Claims for the breach of
express warranties, guarantess or contracts; provided, however, with respect to allegations of breach of
contract this exclusion shall not apply to any liability that would have attached in the absence of such
contract.

FART 6. GENERAL CONDITIONS

A. Special Rights and Duties of the First Named Insured

The First Named Insured is responsible for the payment of all premiums and Retentions, The First
Named Insured has exclusive authority to act on behalf of all of the Insureds with respect to matlers
relating to this poiicy, ingluding:

1.

2
3
4

MLEG 1001 (10:08)

Giving and receiving notice of cancellation and nonrenéwal;
Receiving refunds;

Agreeing to ahy changes to this policy; and

Purchiasing an Extended Reporting Period,
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What to Do if an insured has a Claim or Suit

1. Ifthere is a Claim, the Insured must do the following after the Named Insured hes knowledge of the
Claim:

&, Notify the Company in wiiting as soon as practicable; this notice must;

{1) Be sentto the Company, in care of the Company’s underwriting manager, Media/
Professional Insurance, Two Pershing Square, Suite 800, 2300 Main Streetf, Kansas City,
Missouri 64108-2404; and

{2) Contain details that identify the Insured, the claimant and aiso reasonably obtainable
information conhceming the time, place and other details of the Wrongful Act and Claim,

b. Immediately send the Company copies of all demands, notices, summonses or lega! papers
received in connection with the Claim;

c. Authorze the Company 1o obtain records and other information;

d. Cooperate with and assist the Company in the investigation, seftlement or defense of the Claim:;
and

e. Agsist the Company, upon the Company's request, in enforcing any rights of contribution or
indemnily against ancther who may be fiable to any Insured,

2, No Insured will, except at the insured’s own cost, voluntarily make o payment, admit liability,
assume any obligation or incur any expense without the Company's prior written consent.

3. When Part 6.B8.1. requires that an lnsured provide notice of a Claim we will congider the Insured to
have knowledge of that Clalim only when the Named Insured’s chalrperson of the board of d:rec’tors.
presidernt, chief executive officer, chief operamg officer, chief financial officer, risk manager or in-
house coungel has that knowledge,

Legal Action Against The Company
No person or organization has a right under this insurance:

1. Tojoin the Company as a parly or otherwise bring the Company into & suit asking for Damages from
any Insured; or

2. To sue the Company on thig insurance unless sil of the policy's provisions have been fully complied
with.

A person or organization may sue the Company to recover on “an agreed settlement” or on 4 final
judgment against an Insured obtained after an actual trigl; but the Company will not be liable for
Damages and Clalm Expenses that are not payable under the provisfons of this insurance or that arg in
excess of the applicable Limit of Insurance. *An agreed settlement” means a settiement and release of |
liability signed by the Company, the Insured and the claimant or the claimant's legal representztive,

Bankruptcy

The bankrUp{cy or ingolvency of the Insured or Insured’s estate will not refieve the Company of the
Company’s obligation under this insurance. However, this insurance will not apply to liability directly or
indirectly due to such bankruptcy, insolvency, receivership or subsequent liquidation,

Other Insurance

If other valid and collectible insurance is available to any Insured for any Claim the Company covers,
this insurante is exéess over such other insurance, except when the other insurance is purchased by the
insured only to apply in excess of thig insurance and no other ingurance exists,
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Transfer of Rights of Recovery Againgt Others to The Company

An insured and the Company may have rights to recover all or part of any payment the Insuored o the
Company make under this insurance. If so, those rights are transferred to the Company.

insured must do nothing to impair such rights, At the Company’s request, Insured will bring suit or

transfer those rights {0 the Company and help the Company enforee them. Any recoveries shall be
applied as follows:

1. Firgt, to the Company up to the amount of the Company's payment for Damages and Claim
Expenses;

2. ‘Then, to the First Named Insured as recovery of Retention amounts paid as Damages and Claim
Expenses,

Changes in Policy Provisions; Changes in Insured’s Operations

1. This policy contains all the agreements between the Insured and the Company conterning the
insurance afforded by this policy. This policy's provisions can be amended or waived only by written
endorsement Issued by the Company and made a part of this policy.

2. Tris poficy applies only to the Insured Services described on the Dedlarations Page and Insured(s)
as defined in the policy or by endorsement as of the Inception Date of the Policy Period. This policy
shall not apply to any other services or enterprises unless such services or enterprises are added by
writien endorsement issued by the Company and made a part of this policy. If an endorsement is
added, Insured shall promptly pay any additional premium which may become due,

Transfer of insured’s Rights and Duties Under the Policy

sured's rights and duties under this policy may not be transferred without the Corhpany’s written
consent. .

Cancellation

1. The First Named Insured may cance! this policy by mailing or delivering 16 the Company or the
Company's authorized representative advance written notice of cancellation,

2. The Company may cancel this policy by mailing or delivering to the First Named Insured written
notice of cancellation at least; ’

a. 10 days before the effective date of cancefiation if the Company cancels for nonpayment of
premium; or

b. 30 days before the effective date of cancellation if the Company cancels for any other reason.

3. lfthis policy is canceled, the Company will send the First Named Insured any premium refund
due. if the Company cancels, the refund will be pro rata. if the First Named insured cancels, the
refund, if any, will be 90% of pro rata. The canceliation will be effective even if the Company has not
made or offered a refund,

4. Notice of canceitation will state the effective date of cancellation. The Policy Period will end on that
date,

5. The Company will mail or deliver the notice 1o the address stated in tem 1. on the Declarations
Page.

6. )f notine of cancellation is mailed, proof of mailing will be sufficient proof of notice. Delivery of the
notice will be the same as mailing.
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J.  Nonrenewsal

The Company may elect not io renew this policy by mailing tr delivering written notice of nonrenewal to
the First Named ingured’s last mailing address known to the Company. The Company will mail or
daeliver the notice at least shdy (60) days before the expiration of the policy.

¥ notice of nonrenewal is mailed, proof of mailing will be sufficient proof of notice, Delivery of the nofice
will be the same as mailing.

K. Representations

By accepting this policy, the Insured agrees:

1.

The statements in the Application or Renewal Application for this insurance furnished o the
Company are accurate and complete;

Those staterments fumished to the Company are representations the First Named Insured made to
the Company on behalf of ali Insureds,;

Those representations are 2 material inducement fo the Company to issue this policy;
The Company. has issued this policy in reliance upon those représentations; and

if this polity is a renewal of & policy issued by the Company, the Insured’s representations include
the representations made in Insured’s original signed Miscellaneous Professional Liability Insurance
Policy application, but only as of the inception date of the original poficy issued by the Company. The
representations the lnsured makes on the Insured's Miscelianeous Professional Liabilily Insurance
Policy renewat application(s) apply as of the Inception Date of lnsured’s renewal policy{ies).

L. Severahility

1.

With regard to the information provided on any insurance application, only facts pertaining to and
knowiedge possessed by any of the First Named Insured’s chairperson of the board of dirgctors,
president, chief exscutive officer, chief operating officer, chief financial officer, sk manager, in-house
counsel or any person whose signafure appears on the application, shall be imputed to Insured.

N WITNESS WHEREQF, the Company has caused the policy to be signed by the Company’s President and Secretary;
but, this policy is not binding unless countersighed on the Declarations Page by the Company's authorized

representative.

MLEQ 1001 (10-08)

President : Secretary

Page 4 of 16
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PART 7. ENDORSEMENTS

Endorsements are attached to the policy.

PART 8, A COPY OF THE INSURED'S SIGNED APPLICATION OR RENEWAL APPLICATION

A copy of the Insured's signed Application or Renewal Application ig sttached to the policy.

MLEQ 1001 (10-06)
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xis Surplus Insurance Comp vy
303 W. Madison, Suite 500, Chicago, Hlinois 60606
{866) 259-5435

Named Insured and Mailing Address:
Webb County Title & hbstract Co., Inc.
1629 Santa Ursula
Laredo, Texas 78042

Effective _Mareh 9, 2007 12:01 a.am., at the address of the Named Insured as shown In the
Declarations Page, this Endorsement No. 1 is part of Policy No. ECN £2810%

SERVICE OF SUIT

The Company agrees that in the event of the Company’s failure to pay any
amount claimed to be due under this policy, the Company, at the Insured’s
request, shall submit to the jurisdiction of any court having competent
jurisdiction within the United States of Amevica, and all matters arising
under this policy shall be determined in accordance with the law and
practige of suc¢h court,

The Company hereby designates the Commiseioner, Director ox Superintendent
of Insurance, or similar official specified by law for that purpose, or her
or his successor{s) in office, or the person degignated in the following
paragraph, as its true and lawful attorney upon whom may be served any
lawful process in any action, suit or proceeding instituted by or on behalf
of the Insured arising from this poliesy. It is further agreed that the
Company shall abide by the final decision of any court having competent
surisdiction and in which such action, suit or preoceeding is brought,
including any court having competent appellate jurisdiction.

Upon receipt of process lawfully served, the Company designates the
following person to whom the official designated in the above paragraph may
mail such process:

Richard T, Gleryn., Jr.
11680 Great Oaks Way
Suite 400

Alpharetta, Georgia 30022

i the Company issued this endorsement 1o be part of the Insured’s policy on the inception Date, then the
countersignature on the Declarations Page also spplies to the endorsement. If this endorsement is affective
after the Inception Date of the Insured’s policy, the Company’s authorized representative must countersign
in the space below 1o validate the endorsement.

FORM: ML-44CE Authorized Representative



APR~-25-2008

12:03 WTFVT

986 7210220 P.025

\xis Surplus Insurance Comp' .y
303 W. Madison, Suite 500, Chicago, illinols 60606
{866) 259-5435

Named Insured and Mailing Address:
Webbh Qounty Title & Bbstract Co., Inc.
1620 Santa Ursula
Laredo, Texas 78042

Etfective _ March 9, 2007 12:01 a.m,, at the address of the Named Insured as shown in the

Declarations Page, this Endorsement No. 2 is part of Policy No. ECN 629109

TITLE AND BSCROW AGENT CHANGE SNDORSEMENT

It is agreed PART 4., DEFINITIONS USRD IN THIS POLICY, F. *Damages” of the
policy is deleted in its entirety and replaced by the following:

F.

"Damages” means woney judgment, award or settlement, including
these that are actual, statutory, punitive, multiplied ox
exemplary, except when applicablie law prohibits insurance for
punitive, multiplied or exemplary damages; and legal expense or

other costs included as part of a judgment, award or settlement.

Damages doeg not include fines, penalties, taxes or disputes over
or return of fees, depogits, commissions or charges for goods or
services or the costs any Insured incurs to repurchase, refinance
or replace any loan.

Damages zlso does not inviude costs of correcting, performing or
re-performing Inwured Services by:

1. Any Insured; or

2. Another party, when an TYnsured had the opportunity to
correct, perform or reperform the service that generated the
cost.

For purposes of insuring puritive damages under this pelicy, the
law of the jurisdiction most favorable to the insurability of
punitive damages shall contrel, provided such jurisdiction is
where: '

1. The punitive damages were awarded or imposed; or

2, Any Insured is incorporated or otherwise organized or has a
piace of buginegs; or

 the Company issued this endorsemant to be part of the Insured’s policy on the Inception Date, thern the
countersignature on the Declarations Fage also applies 1o the endorserment. If this endorsement is effective
after the inception Date of the Insured’s policy, the Company‘s suthorized representative must countersign
in the space below to validate the endorsement.

pPage 1L of 3
ML-106 Authorized Representative

FORNM;:
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Axis Surplus Insurance Comyp iy
303 W. Madison, Suite 500, Chicago, lllincis 60606
{866) 259-5436

Nemed Insured and Mailing Address:
HWebb County Title & abstract Co., Inc.
16290 Santa Ureula

Laredo,

Texas 78042

Effective _March 9, 2007 12:01 a.m., at the address of the Named Insured as shown in the

Dectarations Page, this Endorsement No. 2 is part of Policy No. BCH 629109 .

TITLE AND ESCROW AGENT CHANGE ENDORSEMENT
{CONTINUED)

3. The Compapy i¢ incorporated or has its pnnczple place of
business.

It is also agreed PART 5., EXCLUSIONS - What the Company Does Not Iﬁsure', A.
of the policy is changed to add the following:

1.

13.

14.

i5.

Insclvency, conservatorship, bankrupktey, receivership,
rehabilitation, liguidation or failure of any bank, banking firm,
insurance company or seli-funded insurance plans, investment
company, investment banker or any broker or dealer in securities
or comnodities, or their inability to meet all or part of any
legal or financial cbligation.

The Insured’'s services as a licensed insurance agent or hroker or
an insurance company; except this exclusion dees not apply te the
Iosured’s cervices as a title agent or abstractor,

Services performed as a real estate agent, broker, real estate
appraiser, salesperson, consultant, mortgage banker or mortgage
broker, financial management consultant, construction advisor/
manager, architect, engineer, property developer or risk mapager.

pefect in title; except this exclusion deoes not apply when the
defect in title is solely a result of the Insured's performance of
Insured Services.

a. Payment made by any Insured in connection with building
congtruction without prier receipt of an architect’s
certificate or inspection report when such certificate or
inspection report is required as a condition of payment;

. if the Company issued this endorsement to be part of the Insured’s policy on the Ingeption Date, then the
sountersignature on the Declarations Page also applies 1o the endorsement. If this endorsement is effective
after the Inception Date of the Insured’s policy, the Company’s authorized represema‘we must countersign

- in the space below to validate the endorsement.

Page 2 of 3
ML=-106 Authorized Representative

FORM:
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“xis Surplus Insurance Comp ¥y
303 w. Madison, Suite 500, Chicaga, lllinols 60606
(866} 259-5435

Named Insured and Mailing Address:
Webb County Title & Abstract Co., Inc.
1620 Santa Ursuila
Laredo, Texas 7TB042

Fffective __March 8, 2007 12:01 a.m., ot the address of the Named Insured as shown in the
Declarations Fags, this Endorsement No. 2 is part of Policy No. ECN 6293109 .
TITLE AND ESCROW AGENT CHANGE ENDORSEMENT
{CONTINUED}
k. Payment made by any Insured for work ox materials supplied

by subcontractors without prior receipt of lien releases
from subcontractors ipvolved; ox

c. Faulty workmanship, defective materials or breaches of
contract on the part of contractors or subcontractors.

16, Notary services performed by any Insuxed in the absence of the
person whose signature is notarized.

17. Services of a licensed attorney; except this exclusion does not
apply in the rendering of a title opinion.

It iz also agreed PART 5., RXCLUSIONS - What the Cowpany Does Not Insure, B.
of the policy is changed to add the following:

T 5. Any federal or state depository insurance organization or any
federal or state regulatory agency (inciuding, but not limited to,
the Federal Deposit Insurance Corporatien, the Comptroller of the
Cutxency, the Federal Howe Loan Bank Beard, the Resclution Trust
Corporation and/or the Federal Savings and Loan. Insurance
Corporation), in any capacity whatgoever (including, but not
limited to, receiver, assignee, conservator, subrogee, creditor,
depositor and/or liquidator), regardless of in whose name oT for
whose benefit the Claim is made.

Except as stated above, this endorsement doez not change any other
provisions of this policy.

If the Company issued this endorsernent to be part of the Insured’s policy on the Inception Date, then the
countersignature on the Declarations Page also applies to the endorsement. If this endorsement is effective
after the Inception Date of the Insured’s policy, the Company’s authorized representative must countersign
in the space below 1o validate the endorsement.

bage 3 of 3

FORM: ML-106 Authorized Representative
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\xis Surplus Insurance Comg y

203 W, Madison, Suite 500, Chicago, Hiincis 60606
{866) 259-5435%

Named Insured and Mailing Address:
Webb County Title & Abstract Co., Ine.
1620 Santa Ursula
Laredo, Texas 78042

Effective _ March 8, 2007 12:01 a.m., at the address of the Named Insured as shown in the
Declarations Page, this Bndorsement No., 3 is part of Policy No. ECN 529199 .

EXTENDED REPORTING PERIOD OBTION ENDORSEMENT

It is agxeed PART 3., INSURING AGREEMENTS, D.2.d., fxtended Reporting
Period, is changed to add the following:

(10) The Extended Reporting Period options and the respective
percentage of the Premium, as stated in Item 7. of the
Declarations Page, the First Named Insurxed must pay to purchage
the Extended Reporting Period are:

One Year = 100%
Twe Year = 150%

Except as stated above, this endorsement does not change any other
provisions of this policy.

if the Company issued this endorserment 1o be part of the Insured’s policy on the Inception Date, then the
countersignature on the Declerations Page also applies to the endorsement. I this endorsement is efHective
after the Inception Date of the Insured’s policy, the Company’s authorized representative must countorsign
in the space below 1o validate the endorsement.

FORM: ML-112 Authorized Representative






